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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he cour t  of  appeal s.   Cause 

remanded, affirmed as modified. 

 

¶1 PER CURI AM.   Thi s i s a r evi ew of  an unpubl i shed 

opi ni on of  t he cour t  of  appeal s t hat  af f i r med i n par t  and 

r ever sed i n par t  an or der  of  t he c i r cui t  cour t . 1  Thr ee i ssues 

ar e pr esent ed f or  r evi ew:    

                                                 
1 St at e v.  Johnson,  No.  2011AP2864- CRAC,  unpubl i shed sl i p 

op.  ( Ct .  App.  Apr .  18,  2012) ,  af f i r mi ng i n par t  and r ever si ng i n 
par t  t he c i r cui t  cour t  f or  Raci ne Count y,  Eugene A.  
Gasi or ki ewi cz,  J. ,  pr esi di ng.  
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¶2 Fi r st ,  shoul d St at e v.  Shi f f r a,  175 Wi s.  2d 600,  499 

N. W. 2d 719 ( Ct .  App.  1993) ,  be over r ul ed because i t s hol di ng 

r est s on an er r oneous pr emi se t hat  Pennsyl vani a v.  Ri t chi e,  480 

U. S.  39 ( 1987)  mandat es t he pr et r i al  i n camer a r evi ew of  

pr i vat el y- hel d,  pr i v i l eged r ecor ds?  A maj or i t y  of  t he cour t  

woul d not  over r ul e Shi f f r a.   Chi ef  Just i ce Abr ahamson,  Just i ce 

Br adl ey,  Just i ce Cr ooks,  and Just i ce Zi egl er  concl ude t hat  

Shi f f r a shoul d not  be over r ul ed,  obser vi ng t hat  t hi s cour t  has 

r eaf f i r med or  appl i ed Shi f f r a i n a number  of  cases. 2  Just i ce 

Roggensack concl udes t hat  Shi f f r a shoul d not  be appl i ed t o 

ment al  heal t h r ecor ds t hat  ar e pr i vat el y hel d and pr i v i l eged.  

¶3 Second,  i f  Shi f f r a i s not  over r ul ed,  has t he def endant  

met  hi s bur den under  St at e v.  Gr een,  2002 WI  68,  253 Wi s.  2d 

356,  646 N. W. 2d 298,  t o make an i ni t i al  showi ng of  mat er i al i t y  

ent i t l i ng hi m t o an i n camer a r evi ew of  t he pr i vat el y- hel d 

r ecor ds?  A maj or i t y of  t he cour t  concl udes t hat  he has met  t he 

r equi s i t e bur den t o make an i ni t i al  showi ng of  mat er i al i t y .   

Chi ef  Just i ce Abr ahamson,  Just i ce Br adl ey,  and Just i ce Cr ooks 

concl ude t hat  t he def endant  has sat i sf i ed hi s  bur den under  

Gr een.   Just i ce Roggensack and Just i ce Zi egl er  concl ude t hat  t he 

def endant  has not  sat i sf i ed hi s bur den.  

                                                 
2 See,  e. g. ,  Johnson v.  Roger s Memor i al  Hosp. ,  I nc. ,  2005 WI  

114,  ¶¶72- 73,  283 Wi s.  2d 384,  700 N. W. 2d 27;  St at e v.  Al l en,  
2004 WI  106,  ¶31,  274 Wi s.  2d 568,  682 N. W. 2d 433;  St at e v.  
Gr een,  2002 WI  68,  253 Wi s.  2d 356,  646 N. W. 2d 298;  St at e v.  
Ri zzo,  2002 WI  20,  250 Wi s.  2d 407,  640 N. W. 2d 93;  St at e v.  
Sol ber g,  211 Wi s.  2d 372,  564 N. W. 2d 775 ( 1997) ;  St at e v.  
Speese,  199 Wi s.  2d 597,  545 N. W. 2d 510 ( 1996) .  
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¶4 Thi r d,  i f  Shi f f r a i s not  over r ul ed,  may t he ci r cui t  

cour t  r equi r e pr oduct i on of  t he pr i vat el y- hel d,  pr i v i l eged 

ment al  heal t h r ecor ds i n t hi s case f or  i n camer a r evi ew when t he 

17- year - ol d pr i v i l ege- hol der  r ef uses t o consent  t o t hei r  

r el ease?  Chi ef  Just i ce Abr ahamson and Just i ce Br adl ey agr ee 

wi t h Judge Br own’ s di ssent  i n t he pr esent  case at  t he cour t  of  

appeal s t hat  t he c i r cui t  cour t  may r equi r e pr oduct i on of  t he 

r ecor ds f or  an i n camer a r evi ew and t hat  Shi f f r a does not  

necessar i l y  r equi r e t he suppr essi on of  t he pr i v i l ege- hol der ’ s 

t est i mony i f  she r ef uses t o r el ease her  r ecor ds. 3  They woul d 

af f i r m t he ci r cui t  cour t ’ s det er mi nat i on i n t hi s case,  whi ch has 

al r eady bal anced t he compet i ng i nt er est s,  concl udi ng t hat  

suppr essi on of  t he pr i v i l ege- hol der ’ s t est i mony i s nei t her  

r equi r ed nor  appr opr i at e as a sanct i on her e. 4  Just i ce Cr ooks and 

Just i ce Zi egl er  concl ude t hat  t he cour t  may not  r equi r e 

pr oduct i on,  but  t hei r  r at i onal es di f f er .   Just i ce Cr ooks 

concl udes t hat  t he pr i v i l ege- hol der  may not  t est i f y wi t hout  

                                                 
3 St at e v.  Johnson,  No.  2011AP2864- CRAC,  ¶24,  unpubl i shed 

sl i p op.  ( Ct .  App.  Apr .  18,  2012)  ( Br own,  J.  di ssent i ng) .   As 
Judge Br own concl uded,  “ t he [ psychi at r i st ’ s]  pr i v i l ege and t he 
r i ght  t o pr esent  a def ense ar e .  .  .  t wo equal l y conf l i c t i ng 
i nt er est s and nei t her  shoul d be gi ven absol ut e pr ef er ence over  
t he ot her .  .  .  .  When t her e ar e t wo compet i ng and compel l i ng 
soci et al  i nt er est s,  i t  i s  f or  t he cour t  t o bal ance t hese 
i nt er est s on a case- by- case basi s. ”   I d. ,  ¶¶26- 27.  

4 Chi ef  Just i ce Abr ahamson and Just i ce Br adl ey woul d not  
af f i r m t he ci r cui t  cour t ’ s deci s i on t o gi ve a cur at i ve j ur y 
i nst r uct i on r egar di ng any i nf er ences t o be t aken f r om t he 
pr i v i l ege- hol der ’ s i nvocat i on of  her  pr i v i l ege because Wi s.  
St at .  § 905. 13 pr ohi bi t s such an i nst r uct i on or  ot her  comment  by 
j udge or  counsel .  
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vol unt ar i l y  pr oduci ng t he r ecor ds under  Shi f f r a.   He i s 

concer ned about  t he def endant ’ s abi l i t y  t o pr esent  a meani ngf ul  

def ense.   Just i ce Zi egl er  conc l udes t hat  t he pr i v i l ege- hol der  

may t est i f y because t he def endant  has not  sat i sf i ed hi s bur den 

under  Gr een.   Just i ce Roggensack concl udes t hat  t he cour t  cannot  

r equi r e pr oduct i on of  t he pr i vat el y- hel d,  pr i v i l eged ment al  

heal t h r ecor ds,  and t her ef or e t hat  t he pr i v i l ege- hol der  may 

t est i f y.   Thus,  under  var yi ng r at i onal es,  Chi ef  Just i ce 

Abr ahamson,  Just i ce Br adl ey,  Just i ce Roggensack,  and Just i ce 

Zi egl er  agr ee t hat  i n t hi s case,  t he pr i v i l ege- hol der  may 

t est i f y and need not  pr oduce t he r ecor ds.  

¶5 As a r esul t  of  t he r esponses t o t he above t hi r d i ssue,  

we det er mi ne t he f ol l owi ng:  

¶6 Fi r st ,  under  var yi ng r at i onal es,  a maj or i t y of  t he 

cour t  concl udes t hat  i n t hi s case,  t he c i r cui t  cour t  may not  

r equi r e pr oduct i on of  t he pr i vat el y- hel d,  pr i v i l eged ment al  

heal t h r ecor ds f or  i n camer a r evi ew.   

¶7 Second,  under  var yi ng r at i onal es,  a maj or i t y of  t he 

cour t  concl udes t hat  t he pr i v i l ege- hol der  may t est i f y i n t hi s 

case.    

¶8 Al t hough t her e i s a maj or i t y r egar di ng each i ssue 

pr esent ed,  we l i mi t  our  wr i t i ng because of  t he var i ed 

r at i onal es.  

¶9 Accor di ngl y,  t he deci s i on of  t he cour t  of  appeal s i s 

modi f i ed and af f i r med.   The cause i s r emanded t o t he c i r cui t  

cour t  f or  f ur t her  pr oceedi ngs.   Upon r emand,  t he c i r cui t  cour t  

may not  r equi r e pr oduct i on of  t he pr i vat el y- hel d,  pr i v i l eged 
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ment al  heal t h r ecor ds f or  i n camer a r evi ew.   However ,  upon 

r emand,  t he pr i vi l ege- hol der  may be cal l ed t o t est i f y i n t hi s 

case.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

modi f i ed and af f i r med and,  as modi f i ed,  t he cause i s r emanded t o 

t he c i r cui t  cour t .   

¶10 Just i ces Davi d T.  Pr osser ,  Jr .  and Mi chael  J.  Gabl eman 

di d not  par t i c i pat e.  
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